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The Use of Caucussing in Mediation

After attending the Twelfth Mediation Con-
gress in Munich, Germany, September 20-
21, 2007, it occurs to me that Germany is
going through similar growing pains in the
use of mediation as occurred in America.
Mediation in Germany has centered prima-
rily on family law and the victim-offender
program. In commercial arenas it has been
marginal. Until seven or eight years ago,
this was true in the Unites States also. More
recently, there has been a breakthrough
and today mediation is used in all areas of
the law, from intellectual property, com-
mercial dealings, antitrust to legal and
medical malpractice and personal injury.

It seems to me there are several possi-
ble reasons why Germany uses mediation
primarily in the victim-offender and family
lawareas. First thereis a tradition and com-
fortlevelin relying on ajudge, who is highly
trained and respected, to decide matters,
rather than going through a conflict resolu-
tion process outside the courts. Second,
lawyers in Germany may not be convinced
that mediation can be successfully imple-
mented in litigation generally because they
are not specifically trained in the process.
Third, the emerging German mediation
market, according to one German judge,
canbe described as a “patchwork quilt with
arapidly growing number of organizations
offering mediation services according to at
least ten different dispute areas. This frag-
mentation leads to a confusing image for
the public” In the United States, the bar has
gone through the identical growing pains.

Itis the goal of this paper to explain the
power of mediation and the dramatic im-
pactitis havingin Americaas ithas become
more generally accepted. It is also a goal to
encourage Germany to take the lead in im-
plementing mediation as a model for Eu-
rope.

A. The Need For Mediation In
America

Unlike Germany, mediation was born of
necessity in the United States. The Ameri-
can legal system was created with the high-
estideals in mind: to seek the truthin allin-
stances and to do justice for all who enter its
hallowed halls. Yet, with overcrowded
dockets and increasing numbers of cases
filed each year (over 18 million), former

Chief Justice Warren E. Burger, of the Unit-
ed States Supreme Court, was compelled to
declare that the American legal system has
become “too costly, too lengthy, too de-
structive, and too inefficient for a civilized
people”

Mediation has dramatically reversed
the trend which created gridlock in Ameri-
can courts, by providing a mechanism
which not only resolves legal disputes (a
success rate of eighty-five to
ninety-five percent), but is
providing a means to bring
conciliation, peace and heal-
ing to the parties, something
that never occurs in the
courts. This paper examines
caucus mediation, which has
proven so successful in the
United States.

there is generally an overlap, and many
times settlement can be reached some-
where in this overlap. This additional infor-
mation also helps the mediator in guiding
the parties to resolution.

Second, by bringing in a mediator cap-
able of understanding the positions of the
parties and the strengths and weaknesses
of each, he or she can give direction to the
process. This may require creative thinking
and analysis on the part of the
mediator. Because of the me-
diator’s absolute neutrality,
he or she may see possibilities
overlooked by counsel advo-
cating in the matter. The me-
diator can also help each side
better evaluate its position
and encourage it to compro-
mise where compromise is
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B. Reasons for the Suc-
cess of Caucus Mediation

Caucus mediation is to be distinguished
from conference mediation in that in the
former, after the initial joint session when
all parties are present, the parties are sepa-
rated and assigned to different rooms.
Thereafter, the mediator meets alone with
each party and goes back and forth with
new demands and offers until the matter is
settled.

There are six reasons caucus mediation
has become the process of choice in most
areas of law. First, because the mediator
meets alone in caucus with each side, that
is, he or she will discuss the merits of the
case with one side without the other being
present, the mediator can ask questions
which have never before been asked in liti-
gation. The mediator can ask not only what
the strengths of the case are, but what the
weaknesses are. This is a question a judge,
jury or arbitrator cannot ask for obvious
reasons. In asking this question of both
sides, the mediator gains an insight into the
case no one in litigation has had before.
With this information, he or she is literally
ina position to guide the parties to a mean-
ingful settlement.

Additionally, the mediator can ask
what a party thinks will happen before the
judge or arbitrator, best case/worst case.
When both sides disclose their worst case,

needed.

Finally, the skilled media-
toris trained to deal with the difficult client.
Many times, mediation is initiated because
counsel is having difficulty with a clientand
needs the third party mediator to affirm
what counsel has been advising. Because of
the position of the mediator, often an ex
judge, the client is more apt to listen and
compromise where compromise is re-
quired.

Third, because mediations are con-
ductedinaconfidential setting, unlike a tri-
al, the parties are directly benefited. Many
times matters litigated are sensitive or in-
volve confidential business information.
Tobeable to resolve matters without public
disclosure provides a means to protect the
fact that there is even a dispute and/or what
the terms of resolution are.

Fourth, mediation provides great flexi-
bility. A mediation can be interrupted and a
witness contacted by phone, for example,
and asked critical questions. A mediation
can be continued so that the mediator can
investigate further the facts of the case,
question witnesses, or examine premises.
Or, a witness can be brought to the hearing
and questioned by the parties.

Fifth, mediation is totally flexible, not
only as to the process utilized, but also as to
what can be resolved. A judge or arbitrator
is generally limited by the facts and law as
to what he or she can decide. In mediation,
the parties can include anything they wish
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in their settlement so long as it does not vi-
olate public policy. They can include a writ-
ten apology or letter of commendation,
spread out payments over months or years,
make part of the settlement future business
orders, whatever. Because mediation is by
contract, the only limitation as to what can
be included is the creativity of the parties,
counsel and mediator.

And sixth, mediation, because of its
flexibility, is easy to initiate and conduct.
The process is entirely accommodating. It
is conducted at the convenience of the par-
ties and counsel, and it can be held at a
place comfortable to all.

C. Format of Caucus Mediation

The format of caucus mediation is really
quite simple. The skill is not in the format
but in working with the parties and counsel
and being able to influence them.

I. Opening session

The mediation begins with the opening ses-
sion with all parties and counsel present.
The mediator begins the session by sayinga
few words that will set the tone of the medi-
ation. His or her words should be calm,
friendly and positive. The purpose is to still
the storm that litigation engenders and
calm the parties so that they will be recep-
tive to the process. The mediator’s words
should also explain the caucus system so
that the parties will know what to expect. It
also outlines the functions of the mediator
and the fact that the mediator is neutral and
nonjudgmental and is bound to protect the
confidentiality of the process. Finally, the
mediator will ask the parties to be patient,
flexible, and think creatively. Upon conclu-
sion of the mediator’s opening remarks, he
or she will invite counsel to make opening
statements explaining their positions in the
case.

Il. Firstcaucus

The first caucus with each side follows the
same format. The purpose of the caucus is
threefold: first, to build rapport and trust
with each side; second, to gather informa-
tionabout the case thatis needed to settle it;
and, third, to become acquainted with the
parties and counsel and begin to evaluate
what they really seek and how they might
compromise. The mediator will make in-
quiry of the following:
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1. strengths of the case

The mediator will first inquire as to the
strengths of the party’s case. This will help
the mediator to understand what the party
seeks to accomplish in the litigation.

2. weaknesses or concerns in the
case

The question what are the weaknesses or
concerns you have, is the critical question
in caucus mediation. It sets it apart from
any other mediation format and the court-
room trial or arbitration. When the media-
tor learns the weaknesses on both sides, as
noted above, he or she gains an under-
standing of the case no one in the judicial
process has ever had.

3. best case/worst case before judge
or arbitrator

The next question asked is what counsel be-
lieves is the best result and worst result be-
fore a judge or arbitrator that might hear
the case. Learning what each side believes
their worst result is, the mediator can de-
termine if there is an overlap between the
parties. This will help the mediator deter-
mine if counsel for both sides are evaluat-
ing the case realistically.

4. settlement discussions

The fourth consideration is to inquire
about past settlement discussions. This
might show if a pattern of negotiating has
emerged. It also determines which party
must make the first move in the mediation.
The party that moved last should not be
asked to move twice in a row; thus, the oth-
er party should move first.

5. new demand or offer

Upon completion of the caucus, the media-
tor should ask for a new demand or offer, as
the case may be, to take to the other side.

lll. Subsequent caucuses.

After the first caucus on both sides is com-
pleted, the mediator will commence the
second and subsequent caucuses. In these
caucuses, the mediator will raise for discus-
sion the strengths of each side. Thus, with
the plaintiff, the mediator will raise the
strengths the defendant has enumerated
and visa versa. In this way, the risks for
each side will be identified and the media-
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tor can help the parties understand the
ramifications of their positions.

With each caucus, a new demand or of-
fer should be made by the parties. This will
continue until a figure agreeable to each is
reached. Also, the parties in these subse-
quent caucuses will discuss non monetary
matters they wish included in any settle-
ment.

D. The Peacemaker’s Role In Media-
tion

There are three basic mediation formats:
trial format, conference format, and caucus
format. The mediator in the latter has the
opportunity not only to resolve differences,
but help the parties find conciliation, peace
and even healing. The mediator can be a
peacemaker, the highest calling in the legal
profession. Abraham Lincoln stated that,
“As a peacemaker, the lawyer has his great-
est opportunity.” And former Chief Justice
Warren E. Burger said, “The obligation of
your profession is to serve as healers of hu-
man conflict”

The qualities of a peacemaker

Thereareanumber of qualities a peace-
maker must express. First, he or she must
be at peace within himself or herself. The
person must be calm and demonstrate by
appearance and the manner in which the
person speaks, that he or she cares and is in
control. In other words, the person’s mere
presence at the opening joint session
should calm the participants and help them
to begin concentrating on settlement and
not the anger or frustration they may feel
coming into the process.

Second, probably the most important
quality of the successful mediator is pa-
tience. This means that the mediator
should not be too quick to push the parties
until they are ready and receptive to what is
being suggested. It also means that the me-
diator not allow himself or herself to be-
come frustrated or angered by the intransi-
gence or obstructive behavior of the par-
ties. Any show of frustration or anger, any
effort to put unreasonable parties or attor-
neys in their places, even a sarcastic re-
mark, will sabotage a mediation.

Third, the mediator at all times must
remain positive and confident. The emo-
tions of the parties in a mediation go
through cycles. Atfirst everyone is optimis-
tic, the case will settle. That is why they are
attending the mediation. However, after
the first demand and offer is made they be-
come discouraged. Later their spirits pick
up only to be dashed later in the day when a



substantial gap still exists between the par-
ties. The mediator cannot ride this roller-
coaster. Even a minimal show of discour-
agement is contagious. This means the me-
diator must be conscious of his facial ex-
pressions and the way he carries himself to
be certain no negativity is being conveyed.

The key to being positive is to make the
parties understand that there is nothing
different about their mediation as any oth-
er that settles. What they are experiencing
is what always occurs - this needs to be
conveyed even if there are serious difficul-
ties. If the parties believe their mediation is
different, they will become quite negative
and even give up or refuse to proceed in
good faith.

A fourth quality is to be persistent. An
important rule of mediating is do not ter-
minate a mediation no matter how difficult
the process is proceeding. Keep working
until the parties fire you or refuse to pay
your fees. If they do not terminate the proc-
ess at some point, there will be further
progress. This means if a mediation does
not settle the first day, keep it alive by con-
tacting the parties and counsel by tele-
phone or meet with them in subsequent
caucuses.

Fifth, be sensitive to the feelings and
motivations of the parties and counsel. At
the outset, the mediator must determine if
a party and/or counsel will be cooperative
or difficult, whether the attorney is having
difficulties with the client, whether the cli-
ent wishes to get the matter resolved as
quickly as possible, whether the clienthas a
different agenda from the attorney - the cli-
ent wishes to settle and the attorney to hold
out, etc.

Sixth, a successful peacemaker will de-
velop rapport and trust with each side, will
be supportive of the party and counsel. Be-
cause the parties are in separate caucuses
this is much easier to accomplish than if
they were at the same conference table. As
to the parties, the mediator can show sup-
port by asking the strengths of the case,
what the party’s best case before the deci-
sion-maker might be, and even suggest
other points that might help the party.

The mediator can be supportive of
counsel by working with counsel in devel-
oping the case. In other words, rather than
play devil’s advocate, as some mediators
do, the peacemaker can suggest other pos-
sibilities and help flesh out an argument to
be made on the other side. Also, the media-
tor can show support by complimenting
counsel in front of the client for work well
done on the client’s behalf. Attorneys al-
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ways appreciate such support particularly
if they are having difficulties with the client.

Seventh, a good peacemaker will be af-
fable, warm and friendly to the parties and
counsel. He or she should not hesitate to
talk about matters of common interest,
even personal matters such as children,
recreational interests, college background,
recent vacations. With attorneys, inquiry
might be made concerning their practices
and how busy they are. Such inquiries
should notbeintrusive but demonstrate in-
terest in the parties beyond the scope of the
legal matter being mediated.

Eighth, the peacemaker should at all
times be professional. This requires he or
she maintain the highest level of neutrality.
It also means the mediator be nonjudg-
mental and not try to force a settlement
even ifhe or she feels it is appropriate. And,
the mediator must maintain strict confi-
dentiality.

In maintaining neutrality, it is as im-
portant for the mediator to maintain the
appearance of neutrality as the fact of neu-
trality. Neutrality begins when the parties
or counsel first contact the mediator. If one
side calls and asks questions, the mediator
should contact the other, inform it of the
call, and ask if they have similar questions.

[t requires the mediator travel alone to
the mediation, even though it would be
more convenient for the mediator to travel
with one of the parties or counsel.

When the mediator arrives at the medi-
ation site and one party is not yet present, it
is preferable that the mediator wait in the
waiting room and enter the conference
room when all parties are present. When
going to lunch or dinner, the mediator
should eat alone unless the repast is being
used as a caucus. This can be done with the
express consent of the other side. In all in-
stances, the mediator should always buy
his or her own meals no matter how insist-
enta party may be to pick up the tab.

Being nonjudgmental means several
things. A mediator should not judge the
case and then seek to push the parties to a
settlement he or she thinks appropriate.
The skilled mediator will allow the parties
to set the settlement parameters; his or her
function is to help the parties, through
analysis, persuasion, and guidance, reach a
common figure.

Being nonjudgmental also means not
to judge the worthiness of the parties. In
most cases one party or the other is more
attractive and if the mediator so reacts, the
other will sense this favoritism, which can
only undermine the process. The mediator

should conduct the mediation with the atti-
tude that both parties are worthy and have
the right to find resolution.

Finally, the mediator must maintain
strict confidentiality. This is one of the most
important aspects of caucus mediation.
Unless the parties can trust the mediator’s
pledge to maintain this, they will not openly
participate in the process and willingly dis-
close and discuss critical matters.

E. Tools of the Peacemaker

In addition to having the qualities of a
peacemaker, as above discussed, the peace-
maker has certain tools with which to work.
The underlying purpose of each tool is to
build rapport and trust. Abraham Lincoln
perhaps expressed how the peacemaker
can accomplish this when he stated: “If you
would win a man to your case, first con-
vince him that you are his sincere friend””
Each tool of the peacemaker is designed to
make him or her a “sincere friend.”

l. The artof agreeing

An effective tool of the peacemaker is the
art of agreeing. One thing the peacemaker
avoids is putting a party or counsel on the
defensive. For this reason he or she will not
play devil's advocate. If an argument
erupts, the mediator needs to end the ex-
change quickly, and this can be done by
simply saying, “T agree with you,” or, “I
don’t disagree with you” When these
words are spoken, the argument is ended,
because a person cannot argue with himself
or herself. Interestingly, having ended the
discussion on this point, the mediator can
raise it again in a subsequent caucus and
generally there can be a fruitful discussion
without the prior arguing.

Il. The art of disagreeing

There are those few times when the media-
tor does need to take a strong position ad-
verse to the party, because not to do so
would be a disservice. In other words, if a
plaintiff simply does not have a case and is
spending considerable funds preparing for
trial, the mediator needs to point this out as
firmly as he or she can.

To disagree effectively, the mediator
first needs to give counsel an opportunity
to discuss the strong points of the case.
Then the mediator can raise those issues
which undermine the party’s case, by
pointing out that the other side has raised
them, which the mediator could not an-
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swer. When the mediator and counsel can-
not effectively respond, the conclusion is
clear — the claim will fail. In this regard, the
mediator should allow counsel to reach this
conclusion and so inform the client. At no
time should the mediator confront the par-
ty or counsel or put them on the defensive.

lil. Develop a strategy for each side

Because the mediator is working in a confi-
dential caucus with each side, he or she can
help each to develop a strategy which will
maximize the result for each. (This is the
best possible settlement.) Neutrality is
maintained because the mediator is doing
this for both sides.

IV. Use nonconfrontational language

The surest way for a mediator to create con-
flict and intransigence is to use confronta-
tional language. To tell alawyer he is wrong
and will lose his case at trial, places the law-
yer on the defensive and generally evokes
an argumentative response. Confronta-
tional language undermines the mediator’s
effort to build rapport and trust.

There are many words and phrases
used which necessarily signal confronta-
tion. To tell a party or counsel that, “That’s
an insult; “That’s not worthy of a re-

sponse;,” “Read my lips,” “You are not lis-
»

tening,” “You are not being flexible,” “You
are not acting in good faith,” all signal con-
flict. Even softer expressions as, “I beg to
differ with you,” “With all due respect,” sig-
nal conflict. Even informing a party that the
other side is packing its bags to leave, it is
adamant in its position, it feels strongly
about its position, it is very confident in its
case, it would just as soon go to trial, etc.
raise red flags that undermine the process.

Such expressions should be avoided.

V. The apology and forgiveness

The strongest tool of the peacemaker is get
the parties to apologize and forgive. If this
can be accomplished, it not only assures
resolution but conciliation, peace and heal-
ing.

A special word about forgiveness. Me-
diators hesitate to talk about forgiveness
because of its religious overtones. Yet, it is
the most powerful tool in the peacemaker’s
arsenal. The party that can forgive will find
healing. Nelson Mandela, the great South
African leader, invited his jailers to his in-
auguration as president. He was asked,
didn’t he hate what they did to him. He re-
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sponded that he did because they took
twenty-five years of his life beating him and
humiliating him while he was in prison. But
he further explained that ifhe could not for-

give them, he would remain in prison till he
died.

F. Conclusion

Caucus mediation is having a dramatic im-
pact in the commercial arena as discussed
above. To further caucus mediation in Ger-
many, the following might be considered:

First, with so many commercial cases
going to arbitration, an effort could be
made to encourage the parties to mediate as
partofthearbitration process. Because me-
diation is nonbinding, no one is threatened
by the process. More and more German
corporations, with subsidiaries or branch-
es in America, are already being introduced
to mediation in American courts.

Second, as to cases venued in the
courts, mediation could be an adjunct of
the legal process. In other words, media-
tion could be done under the auspices of
judges. A judge could recommend the par-
ties mediate before a matter is tried. Being
under the auspices of the court, there
should be less resistance.

Third, another approach is to encour-
age ex-judges to become mediators, there-
by giving the office greater stature.

Fourth, to gain the confidence of the bar
and business community, educational pro-
grams might be conducted by individuals
trained in the process.
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